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Malaysia

GEOGRAPHY AND CULTURE.  Malaysia occupies two distinct landmasses.  West Malaysia, also known as peninsular or mainland Malaysia, occupies the lower half of the Malay Peninsula, between the Strait of Malacca on the west and the South China Sea on the east.  It borders Thailand on the north and is separated from Singapore to the south by the Straits of Johor.  Although West Malaysia comprises only 31 percent of Malaysia’s territory, 85 percent of the population lives there.  East Malaysia is comprised of two states, Sarawak and Sabah, and occupies the northern one-third of the island of Borneo, about 400 miles east of the mainland.  The small Sultanate of Brunei is wedged between Sarawak and Sabah, and Indonesia occupies the remainder of Borneo to the south.  


Malaysia’s population of nearly 23 million is 58% ethnic Malay, 24% Chinese, 8% Indian, and 10% others.  By constitutional definition, all Malays are Muslim.  Other religions present are Buddhist, Hindu, Christian, and Sikh.  The language of the people is Malay, officially known as Bahasa Melayu.  English is widely spoken and is the language of the government and the courts, with legislation being published in both languages.  However, the Attorney General’s Drafting Division is currently tasked to formulate and update legal terms into the Malay language to enable the Malay language to be used for all legal and judicial purposes.  Vegetation is tropical and the climate wet and humid throughout the year.  The southern tip of Malaysia is about 80 miles north of the equator.  The capital is Kuala Lumpur in peninsular Malaysia. 

HISTORY.  Earliest written accounts of life on peninsular Malaysia come from medieval sources in India and China, who had established trading posts on the peninsula.  European involvement began with the arrival of the Portuguese in 1509, followed by the Dutch in 1641, and continued with the eventual control of all of present-day Malaysia by the British in the 19th century.  


The British acquired the states that comprise modern Malaysia over many years and in many different ways.  On the peninsula, the first acquisition was the west-coast island state of Panang, which the Sultan of Kedah ceded to Britain in 1791.  Malacca, also on the west coast, was obtained in 1824 from the Dutch, who had earlier acquired it from the Portuguese.  These two states were British colonies, meaning that British law was fully applicable and all inhabitants British subjects.  The remaining peninsular states, including the four northern states under the suzerainty of the King of Siam (Thailand), slowly came under British influence in the second half of the 19th century and became official British protectorates between 1874 and 1914.  Each state was sovereign but under British protection, meaning that Great Britain assumed responsibility for foreign affairs and defense and for internal government, with varying degrees of local autonomy being granted, but British law did not directly apply.  In 1896 four of these peninsular states joined together to become the Federated Malay States.  The remaining five states, including the four formerly Siamese-controlled states to the north, became known as the Unfederated Malay States and retained greater autonomy in local affairs than the Federates States.  


On Borneo, in the meantime, the Englishman, James Brooke, took possession of Sarawak from the local Sultan in 1842 and later brought it under British protection in 1888.  Sabah, then known as North Borneo, also came under British protection in 1888 after a period of rule by the British North Borneo Company, a private corporation.  

The Japanese invaded Malaysia in December 1941 and occupied the country until September 1945.  Following Japan’s defeat, the British reoccupied the area and signed separate treaties with each of the nine Malay rulers on the peninsula.  Under these treaties each state transferred its sovereignty to Britain and a new body known as the Malayan Union was formed.  The Union consisted of the nine Malay states plus the Straits Settlements of Malacca and Panang.  There was much dissatisfaction with the new Union, and in February 1948 it was abolished and replace with the Federation of Malaya.  Each state was again granted sovereignty under British protection and a central government was formed, headed by a British High Commissioner. 

British authorities began to grant limited self-rule to the villages and towns and, in 1955, the first Federal elections were held.  The winning party, the Alliance Coalition, sent representatives to London the following year to negotiate complete independence.  On 31 August 1957 the Federation of Malaya became an independent nation.  Singapore, Sabah, and Serawak joined the federation in 1963, and its name was changed to the Federation of Malaysia.  In 1965 Singapore seceded from the federation and became an independent republic.  Indonesia objected to the formation of Malaysia and carried out various acts of confrontation against the new country until the fall of Indonesia’s President Sukarno in 1966.

Following World War II, local communists, nearly all Chinese, launched insurgencies against the Federation prompting the imposition of a state of emergency in 1948 (later lifted in 1960).  Small bands of guerrillas remained in bases alone the border with Thailand and occasionally entered into Malaysia until the signing of a peace accord in 1989.  A separate small-scale communist insurgency that began in the mid-1960s in Sarawak also ended with the signing of a peace accord in 1990.

LEGAL HISTORY.  Malaysian law reflects the many hundreds of years the area spent under the domination of various Asian and European powers before the modern nation was formed in 1963.  The legal system comprises a base of Malay-Muslim law, permeated by English common law and added to by recent federal and state legislation.  

The system’s base is the customary law of the Malay community.  There are three main sources of this customary law:  1) ancient Malay law, called adat, which arose from both matriarchal and patriarchal segments of society, 2) Hindu law which was imported by early Indian settlers, and 3) Islamic law, which arrived, also from India, in the 13th century and gradually replaced Hindu law.  


With the arrival of the British, English common law and equity began to find its way into Malaysia, starting with Panang and Malacca, where British law, statutory as well as the common law, fully applied from the early 19th century.  The remaining nine peninsular states gradually came under the influence of British law with the enactment over the years by the various states of a variety of statutes (criminal, commercial, procedural, etc.) patterned after English or Indian statutes, generally on the advice of the local British Resident Agent.  English law also seeped into Malaysia through British judges who filled the upper ranks of the judiciary, again appointed on the advice of the local Resident Agent.  These judges continued to follow local law in most civil disputes, and observed Islamic law in matters of marriage, divorce and inheritance among Muslims, but, by training and inclination, resorted to the common law in those cases, in which there was no local law or where the local law did not appear to be adequate for the cases at hand.


In 1937, English common law was adopted outright in the Federated Malay States with the passage of the Civil Law Enactment which provided that the “common law of England, and the rules, of equity, as administered in England at the Commencement of this Enactment, other than any modifications of such law or any such rules enacted by statute, shall be in force.”  This provision was extended to the Unfederated Malay States in 1951, and in 1956 consolidated for all 11 peninsular states.  Meanwhile, Sarawak in 1949 and Sabah in 1951 adopted both the English common law and also British statutory law.  All of the above adoptions however contained the proviso that existing local law took precedent over English Law, where a conflict existed.  The federal constitution, which came into effect upon independence in 1957, provided that existing law would continue in force. 


Thus, Malaysia is a common law country with the same adherence to the doctrine of precedence, which includes the concepts of ratio decidendi, obiter dictum, stare decisi, res judicata, etc., as found in the United Kingdom, most other commonwealth countries, and the United States.  Only Malaysian cases (post 1956) in general are binding on Malaysian courts, but lawyers and judges routinely cite English, Singaporean, Hong Kong, Australian, and even American case law as persuasive argument.  

FORM OF GOVERNMENT.  Malaysia is a constitutional monarchy, nominally headed by the Yang di-Pertuan Agong (“paramount ruler”), customarily referred to as the king.  The nine Sultans who are the hereditary Malay rulers of the peninsular Malaysian states elect the king for a 5-year term.  The king has little executive power.  His most important role is in forming governments after elections by appointing a prime minister from the party or coalition forming the majority in parliament.  He also has the power to dissolve parliament upon request if he believes the prime minister no longer enjoys the confidence of a majority of the members of parliament.  The king has the authority to grant pardons, reprieves, and respites in certain criminal cases.  The king is also the leader of the Islamic faith in Malaysia.


Actual executive authority is vested in the cabinet led by the prime minister, all of whom are members of parliament.  The prime minister, with the consent of the king, appoints cabinet members.  The bicameral parliament consists of the Senate with 69 members and a House of Representatives with 193 members.  26 members of the Senate are elected while the King appoints the other 43.  Senate elections are held every three years, and members may serve no more than two terms.  Elections for the House of Representatives are held every 5 years.  The House of Representatives is the more powerful of the two houses.  Legislation, although normally enacted with the agreement of both houses of parliament, can be enacted without the consent of the Senate.  


Generally the federal government has authority over external affairs, defense, internal security, justice (except civil law cases among Malays or other Muslims and other indigenous peoples adjudicated under Islamic and traditional law), federal citizenship, finance, commerce, industry, communications, and transportation.  

Legislative powers are divided between federal and state legislatures.  Each of Malaysia’s states has their own constitution, legislature, and government.  Legislative assemblies at the state level are all unicameral.  Executive authority is vested in a cabinet, headed by the chief minister, who is appointed from the legislature by the sultan or governor.  

The Attorney General is the principal legal adviser to the Government.  He is also the Public Prosecutor and is empowered to institute, conduct or discontinue any criminal proceedings. He is also responsible for the drafting of legislation for the Federal Government and is the advocate for the Government in court.      

JUDICIAL ORGANIZATION.  Malaysia has a single-structured judicial system consisting of two parts – the subordinate courts and the superior courts.  The subordinate courts are the Juvenile Court, the Magistrates Court, and the Sessions Court.  The superior courts are the High Courts, the Court of Appeal, and the Federal Court.  The Federal Court is the highest judicial authority and the final court of appeal in Malaysia.  The head of the Federal Court is the Chief Justice.  The king, on the advice of the prime minister, appoints the Chief Justice.  Judges for the Federal Court, the Court of Appeal, and the High Court are similarly appointed.  Two other courts are briefly mentioned below (Syariah or Sharl’ah Courts, and Native Courts).   

Other Courts:


Syariah Courts apply Islamic law and have subject matter jurisdiction over marriage, divorce, legitimacy, guardianship, custody, and other family law matters, and over inheritance and certain lesser criminal matters – assuming all parties in the above matters are Muslim.  Native Courts in East Malaysia have subject matter jurisdiction similar to the Syariah Courts over matters among the Dusun and Iban tribes people.  Native courts apply local customary law.  

Subordinate Courts:


The lowest level subordinate court is the Juvenile Court.  This court hears all matters involving offenders under the age of 18, unless the crime is a capital offense.  The emphasis of juvenile hearings is on rehabilitation and reform.  Appeals from Juvenile Court go directly to the High Court.  Magistrates Courts deal with the vast majority of cases, both civil and criminal, and are found in almost all major towns in Malaysia.  A Magistrates Court may hear a civil case when the amount in dispute does not exceed $25,000 Malaysian Ringgit (RM).  (All dollar amounts are in RM, currently exchanged at US $1.00 = RM $3.80).  An expedited “small claims” provision is available when the amount claimed does not exceed RM $5,000.  Magistrates Court may also hear criminal matters where the offense is punishable by a fine only or where the offense provides for a term of imprisonment not to exceed ten years.  However, in criminal cases a Magistrate typically may not impose a term of imprisonment exceeding five years, a fine exceeding RM $10,000, or not more than 12 strokes of the cane.  Magistrates also have the authority to issue search and arrest warrants.  The third, and highest, level of subordinate court is the Sessions Court.  This court may hear any civil matter involving motor vehicle accidents, landlord/tenant actions, and distress actions.  The court may also hear other matters* where the amount in dispute does not exceed RM $250,000.  In addition, the court has jurisdiction to try all criminal offenses except those punishable by death. 

High Court:


There are two High Courts in Malaysia with equal and co-ordinate jurisdiction: one for Peninsular Malaysia and the other for the States of Sabah and Sarawak.  As the only trial court of general jurisdiction, the High Court’s jurisdiction in civil and criminal cases is unlimited.  Its criminal jurisdiction includes any offense committed in Malaysia, on the high seas on a Malaysian-registered ship or aircraft, or anywhere by a Malaysian citizen or permanent resident.  Although it has the authority to hear any case, normally the court exercises original jurisdiction only for cases falling outside that of the subordinate courts.  For civil matters this includes divorce and matrimonial cases, appointment of guardians of infants, probate of wills, bankruptcy, and other civil claims where the amount in dispute exceeds RM $250,000.  Criminal offenses that may carry the death penalty are all tried at the High Court.  

The High Court also exercises appellate civil jurisdiction for cases originally heard in subordinate courts.  Civil cases are reheard on appeal, meaning the court can hear new evidence.  Criminal appeals come from decisions of the Sessions, Magistrates, and Juvenile Courts.  The court can dismiss an appeal, reverse the judgment, alter the length of a sentence, order a re-trial, or order an evidentiary hearing.  Either party in a criminal case may appeal:  the accused against conviction or sentence, and the public prosecutor against an acquittal or sentence.  

The High Court can also investigate the regularity of proceedings in the subordinate courts, either at the request of one of the parties or on its own motion.  This “revisionary power” applies to both criminal and civil cases.  However, no proceeding by way of revision will be entertained by the High Court at the insistence of a party who could have appealed, but didn’t.  

Court of Appeal


The Court of Appeal has appellate jurisdiction to hear both civil and criminal cases originating from the High Court (and criminal cases originating from the Sessions Court).  The Court of Appeal also reviews decisions of the High Court in the exercise of its appellate or revisionary jurisdiction in respect to any criminal matter decided by a Magistrates' Court.  However, such appeals are confined to only questions of law.  With regard to civil cases, the Court of Appeal has jurisdiction to hear appeals from any judgment or order of the High Court in any civil matter whether made in the exercise of its original or appellate jurisdiction.

Federal Court 

The Federal Court is the highest judicial authority and the final court of appeal in Malaysia.  It makes final judgments on legal matters referred from the Court of Appeals and has original jurisdiction in constitutional matters and in disputes between states or between the federal government and a state.  It is the ultimate court in civil, criminal, and constitutional matters and its decisions are binding on all other courts (excluding Syariah Courts) throughout Malaysia.  Normally three judges make up a full Court and hear each case presented before the Federal Court.  A single judge may hear and determine certain matter, however, the full Court may change the order of a single judge.    

The Malaysian constitution was changed in 1993 to allow for a “Special Court.”  This court hears all offences committed by the Rulers (the Rulers being the monarchical heads of the component states of the Federation of Malaysia) including the king.  The Special Court also hears all civil cases by or against them.  The Chief Justice of the Federal Court assisted by the two Chief Judges of the High Courts and two other persons appointed by the Conference of Rulers who hold, or have held office as a judge, chairs this Court.  The court is not included in the court structure but its administration falls under the Chief Registrar’s Office.    

SOURCES OF LAW.  There are four basic sources of written law in Malaysia:  the Constitution, legislation, subsidiary legislation (regulation), and case law.

Constitution


The Malaysian Constitution first came into effect in August 1957 at the time peninsular Malaysia became an independent state.  The Constitution is the supreme law of the land and any legislation inconsistent with it is void.  As in the United States, but unlike Britain and many other commonwealth countries, courts have the power to strike down legislative and executive acts as being unconstitutional.  Individual liberties are guaranteed in Part II of the Constitution.  These liberties are the right to life and liberty, to property, to equality, against repeated trials and unknown crimes, against slavery and enforced labor, and to freedom of speech, religion, and movement.  The Malaysian Constitution may be amended by, in most cases, the approval of two-thirds of both houses of parliament. 

Legislation


Statutes passed by the Malaysian parliament and state legislatures, and those enacted by previous legislative bodies dating back to the mid-19th century, are next in the hierarchy of laws in Malaysia.  Many statutes such as the penal code and commercial code are similar to those of Britain, India, or other Commonwealth countries.  Several states continue to apply British statutory law.  Sarawak and Sabah adopted English law across the board, statutory and common law, in the early 1950’s.  Penang and Malacca apply current English contract and mercantile law, both statutory and case law.  


Current legislation is enacted as follows:  A Bill may originate in either house.  It goes through several stages of "Reading" first where it was introduced and then over to the other House.  At the First Reading stage only the long title is read as the Bill is first introduced to the House.  At the Second Reading the contents of the Bill are debated at length and discussed by all members of the House.  Voting by a simple majority moves the Bill to the Committee Stage where specific details of the Bill may be discussed.  Finally, the Bill is returned to the House for its Third Reading and final vote.  The Bill is then sent to the other House where it goes through a similar process.  If it makes it through both Houses the Bill is sent to the king for his approval.  However, if he does not act within 30 days the Bill becomes law anyway.  The law must then be officially published before it is considered to be in effect.    


Legislation follows a similar route in the state legislative assemblies.  Although the federal parliament is the supreme law-making body, it is limited in the types of laws it can enact.  The Constitution provides three lists:  the Federal List, the State List, and the Concurrent List.  Parliament can only enact laws concerning matters found on the Federal or Concurrent List.  State legislatures can only enact laws concerning matters found on the State or Concurrent List, or matters not found on any of the lists.  

Delegated Legislation


The third source of law is called delegated legislation.  This is similar to what is called administrative law in the United States.  Many acts of parliament merely confer powers on certain ministers or agencies to make certain rules and regulations consistent with the intent of the act.  These rules are called delegated or subordinate legislation.  The advantage of this process is that such rules can be made and altered quickly, without the need, usually, for placing them before the legislature.  Delegated legislation has the same force and effect as ordinary legislation as long as it falls within the scope of the enabling legislation.  The courts have the ultimate responsibility for interpreting delegated legislation and preventing abuse of this executive power.  As with legislative enactments, delegated legislation must be published in an official Gazette before coming into effect.

Case Law

The fourth source of law is judicial precedent.  The acceptance of the common law and the adherence to the doctrine of precedence was discussed earlier under “LEGAL HISTORY.”  Generally, Malaysian courts follow the principle of stare decisis, and other concepts incorporated in the doctrine of judicial precedent.  The responsibility for reporting Malaysian case law is filled by private publishers.  The Malayan Law Journal, begun in 1932, publishes a monthly report of major cases in both Malaysia and Singapore.  Other journals are the Current Law Journal (previously the Malaysian Current Law Journal), begun in 1981, and Jernal Hukum, which reports decisions of the Syariah Courts.    

Decisions of the Federal Court are binding on Malaysian courts.  Such decisions are quotable as law.  However, decisions of each of the two High Courts are not binding on the other High Court.  Lower court decisions are persuasive.  Also binding are decisions of the Privy Council of the English House of Lords in criminal and civil matters.  English cases prior to 1937, which would be considered binding precedent in Britain, are also binding on Malaysian courts.  So to are such English cases prior to 1949 in Sarawak and prior to 1951 in Sabah, as well as English commercial cases in general in Penang, Malacca, Sarawak and Sabah.  Malaysian courts routinely cite cases from other commonwealth and common law nations as persuasive argument.  British, Singaporean, Australian, New Zealand, American, and Canadian cases appear to be the most often cited as persuasive argument.  Indian and Pakistani decisions are sometimes cited in criminal cases.  

LAW ENFORCEMENT.  The chief law enforcement officer in Malaysia is the Attorney General.  He is appointed by the king upon the advice of the prime minister, and must be a person otherwise qualified for appointment as a judge of the Supreme Court.  The position of Attorney General is not tenured and the incumbent serves “during the pleasure of” the king.  His main duty under the Constitution is that of public prosecutor.  In that role he has absolute prosecutorial discretion as to whether to initiate, conduct, or discontinue any criminal proceeding.  

CIVIL PROCEDURE.  Like much of the rest of the law in Malaysia, the rules of civil procedure are patterned after English rules.  The formal rules come from the Subordinate Courts Act 1948, Courts Judicature Act 1964, Rules of the High Court 1980, Rules of the Court of Appeal 1994, and Rules of the Federal Court 1995.  They govern all civil litigation filed in Malaysian courts.  The rules tend to differ from those followed in American courts because Malaysia, as in most other common law countries, does not allow jury trials for civil matters.  Thus many of the evidentiary rules and procedures designed to “protect” or assist juries are not found in civil proceedings in Malaysia.  


The path of a lawsuit (offered as a general description of the process – specific requirements may differ depending upon which court is actually involved):  The proper court is determined by the amount in controversy.  Once the court is identified, proceedings commence when the plaintiff services a notice of claim on the defendant.  Such notice takes one of four forms; a writ of summons, originating summons, originating motion, or petition.  The Rules set out which particular mode is to be used in a given situation.  The most common method of commencing suit is by use of a writ of summons.  The writ commands the defendant to appear within eight days if he desires to dispute the plaintiff’s claim.  Accompanying the writ is a Statement of Claim or a brief description of the nature of the claim or remedy the plaintiff is seeking.  Personal service is normally required, although substitutes such as constructive service are recognized in certain cases.  The defendant enters an appearance within the eight days by filing a Memorandum of Appearance.  Failure to appear allows the plaintiff to apply for a default judgment against the defendant.  Once an appearance is made the parties then exchange pleadings.  The plaintiff files a formal Notice of Claim and the defendant files a Defense or Counterclaim.  Following service of the defendant’s reply, the parties have 14 days in which to amend their pleadings, after which they are deemed closed.  Plaintiff may then file a motion for summary judgment on the ground that the defendant has no defense to the action.  The defendant can defeat the motion by convincing the court that there is a “triable issue”.  Likewise the defendant may file for summary judgment where the plaintiff’s Statement of Claim reveals no reasonable cause of action.


Once the issues have been identified the parties engage in discovery.  Within 14 days of the close of pleadings both sides must provide a list of documents within their power to produce and allow the other party the chance to inspect and copy that material.  Parties may also exchange interrogatories and the court may order a part to answer relevant questions.  All answers are in affidavit form.  Within one month of the close of pleadings the plaintiff must file a Summons for Directions.  This allows the court to analyze the evidence and determine the manner in which evidence will be presented, all with a view to expediting the subsequent trial.  All other interlocutory matters are heard during this procedure as well.  


Typically any resulting trial is heard before a single judge.  At trial the burden of proof is on the plaintiff to prove the case by what is called the balance of probabilities.  Trial usually begins with plaintiff’s counsel making an opening speech.  Witnesses are then called for direct and cross-examination.  Following presentation of the plaintiff’s case the defense has the opportunity to make a notion of No Case to Answer, similar to a directed verdict in U.S. practice.  However, the motion may be made only if the defendant agrees to present no case if the motion is denied.  As a consequence, this motion is rarely made.  The defendant is then given the opportunity to present evidence following the same procedures as used for the plaintiff’s witnesses.  If no defense is presented then defendant’s counsel makes a closing speech and the defendant states his or her case.  Following presentation of the defendant’s case closing submission are made with the plaintiff going last.  Following the close of all evidence and submissions the judge delivers the decision.  While most remedies sought are for money damages the judge also has the power to grant injunctions and order other equitable remedies such as specific performance.  


The prevailing party drafts the court’s order of judgment.  If a party fails to comply with an order of judgment then the prevailing party is forced to seek an order enforcing the judgment.  This may take the form of a writ of seizure and sale, a writ of possession, a garnishment order, or similar action.


The rules of evidence are relaxed in civil cases.  The court, in its discretion, may admit witness testimony by affidavit or by depositions.  In addition, the rules against hearsay are much more lenient, with relevancy being the key factor as to whether certain evidence is admitted or not. 


The losing party in a civil trial before the High Court may appeal the decision to Court of Appeal with certain limitations.  An appeal from a subordinate court is first heard at the High Court.  The Notice of Appeal must be filed within one month of the announcement of judgment and served on all interested parties.  Once such notice is filed, the trial judge must certify the reasons for his decision unless previously done so in a written judgment.  Within one month of the trial transcript being made available, the appellant must file a Petition of Appeal, stating the grounds for appeal.  At the appeal hearing the appellant’s counsel submits his arguments, followed by arguments of respondent’s counsel.  The appeal is actually a re-hearing, and the appellant may challenge the judgment on facts as well as law.  In practice an attack upon the findings of fact is rare and the appellate court admits new or additional evidence only on special grounds.  An appeal does not normally stay the execution of the judgment being appealed.  

CRIMINAL PROCEDURE.  Criminal procedure in Malaysia reflects the attempt by the Malaysian government to balance the need to protect society from criminal behavior with the need to protect the constitutional rights of those accused of criminal behavior.  In comparison with the United States model the rules of criminal procedure in Malaysia appear to be weighted somewhat more in favor of protecting society.  


Much of what makes up the present Malaysian rules of criminal procedure (first enacted in the 19th century) stems from the Indian Criminal Procedure Code, which itself was a modified version of Britain’s procedural rules.  The history of the evidence code is also similar to the criminal procedure code, in that many of the present rules of evidence (first enacted in 1893) come from the Indian Evidence Act, itself a modified version of the law of evidence in Britain.  What follows is a brief description of criminal procedure in Malaysia.  


Most criminal investigations originate either by discovery of criminal activity by the police, drug enforcement officers, custom officers, or through a citizen’s complaint.  In fact, it is an offense in itself for an individual to fail to report a serious crime of which he is aware.  For minor offenses, where a citizen lodges a complaint, the police will usually refer the complainant to a magistrate where a private prosecution will be initiated.  In more serious cases the police will conduct an investigation and decide, in conjunction with the Public Prosecutor, whether or not to file a criminal complaint.  The degree of police power depends on whether the crime being investigated is considered to be a sizable offense (comparable to felonies in the United States - e.g. murder, robbery, or theft).  Where a sizable offense is suspected to have been committed a police officer may arrest the offender without a warrant or order from the Public Prosecutor.  The police have the authority to compel attendance of witnesses when investigation a sizable offense.  Also, witnesses being questioned by police prior to arrest are required to state the truth and answer all questions except those that would incriminate him.  For non-sizable offenses the police must generally obtain an arrest and search warrant from a Public Prosecutor or Magistrate, although there are exceptions to this rule.  Certain rights attach at the time of arrest:  


a.  the accused must be informed of the reason for his arrest unless that can be inferred from the surrounding circumstances;


b.  the arrested person has a right to consult with, and be defended by, a legal practitioner of his choice.  However, he does not have to be informed of the existence of this right.  There are provisions for the government to provide an attorney to a pauper however specific conditions must be met;    


c.  the accused must be brought before a Magistrate within 24 hours (excluding the time taken for the journey from the place of arrest to the Magistrates Court);    


d.  the accused must be advised by the police that he is not obligated to say anything or to answer questions but that anything he says may be given in evidence.  


Persons having the power to arrest may search any place entered by the person sought to be arrested and may use force if refused entry.  An arrested person may be searched and any articles found reasonably believed to be evidence of a crime may be seized.  Accused may be freed on bail, pending trial, if the offense is a bailable offence (e.g. cheating, forgery, or defamation).  Some offenses (e.g. infanticide, theft, or rape) are considered non-bailable, yet the court may have some discretion to grant bail subject to conditions.  If those conditions are not met, bail will not be granted.  However, they have no discretion to grant bail when the accused is believed to have committed an offence punishable by death or life in prison (except when the person is under 16 years of age, a woman, or any sick or infirmed person).  


Once a criminal investigation is complete the Public Prosecutor decides whether to initiate formal criminal prosecution.  The severity of the offense determines which court has jurisdiction.  If the case is to be tried by the High Court, there will normally be a preliminary inquiry conducted by a Magistrate.  At that hearing the prosecution need only show that there are sufficient grounds for submitting the case to the High Court.  Cases that are tried at the Sessions or Magistrates Court level do not require preliminary inquires, and are tried summarily.  A single trial judge hears all trials, regardless of the court, except capital cases which in Peninsular Malaysia are heard before a jury of seven and in Sarawak and Sabah before a jury of two.  


At trial, that accused is brought before the court and the charge is read and explained.  The accused then enters a plea of guilty or not guilty.  Silence is interpreted as a plea of not guilty.  If the accused pleads guilty, the court first explains the nature and effect of such a plea.  The prosecutor then reads a statement of the facts.  If the accused admits to those facts, the court accepts the guilty plea and finds the accused guilty.  The accused then has the opportunity to explain or mitigate the offense, and the court thereafter imposes sentence.  If the accused pleads not guilty, the prosecution opens its case and presents its evidence.  The prosecution must prove each element of the offense beyond a reasonable doubt in order to convict.  Following the presentation of the prosecution’s case, the accused may ask the court to find hat no prima facie case has been established.  If the court agrees, it enters a judgment of acquittal; if not, the accused may then present his defense.  Before he proceeds, the court informs the accused that any testimony must be given under oath, and that failure to testify allows the court to draw appropriate inferences in determining guilt.   If the accused testifies, that testimony is taken before that of any other defense witness.  Following completion of the case, the accused makes a closing summation, followed by the prosecutor.  At any time before judgment is rendered the chare may be amended.  If the judge finds the accused guilty, he allows the accused to speak in mitigation prior to sentencing.  In capital cases, five of the seven jurors must find the accused guilty.  In Sarawak and Sabah, both jurors must find the accused guilty.


Punishment in Malaysia for some offenses is relatively severe by U.S. standards.  For many offenses the court may sentence the individual to corporal punishment, which is administered by whipping the offender on the buttocks with a rattan cane.  This punishment, called caning, may not be carried out on females or on males over the age of fifty.  The maximum number of strokes for any offense is 24, and a doctor must be present when the sentence is carried out.  Malaysia also imposes the death penalty (by hanging) for murder, drug trafficking, and certain other serious offenses.  Fines and imprisonment may be imposed for most offenses, however a court may only sentence an offender to punishment in two or the three punishment categories:  imprisonment, fine, and caning.  Those sentenced to death may not also be whipped.  


After the court pronounces judgment, either party may file notice of appeal if dissatisfied with the decision.  An accused that pleads guilty may only appeal the sentence imposed.  The prosecution may appeal against a judgment of acquittal or the sentence.  Notice of appeal must be filed within 10 to 14 days.  Generally the only punishment that is stayed pending appeal is caning and the death penalty.  An accused may apply for bail pending appeal, but the standards are much higher than for those granted bail before trial.  Appeals arising from the Magistrates Court and the Sessions Court are made to the High Court.  The High Court may dismiss an appeal, reverse the judgment, alter the length of a sentence, order a re-trial, or order an evidentiary hearing.  Unlike civil cases, criminal cases are not normally reheard at the appellate level.  The High Court can also investigate the regularity of proceedings in the subordinate courts, either at the request of one of the parties or on its own motion.  The Court of Appeal acts as a court of first appeal for criminal cases tried in the High Court and as a second level appellate court for cases tried in lower courts and appealed to the High Court.   

CRIMINAL LAW.  Much of the Malaysian Penal Code comes directly from the Indian Penal Code of 1860.  This code was drafted under the direction of Lord Macaulay using England criminal law as its base.  The Straits Settlements (Penang and Malacca) were administered by the Governor-General of India from 1833 to 1867, and the Straits penal code was based upon Macaulay’s Indian Penal Code of 1860.  The Straits penal code was adopted by the Federated Malay States in 1935, extended to all of Peninsular Malaysia in 1948, and to East Malaysia in 1972.  Although amended from time to time, the Malaysian Penal Code retains the main original provisions of Macaulay’s work. 


The following are the more significant aspects of the Malaysian Penal Code.  The basic precepts of English common law apply in Malaysia, and most crimes require specific elements similar to those found in U.S. state criminal codes as well as the general elements:  a criminal act (actus reus) and a blameworthy state of mind (mens rea).  There are crimes of specific intent and general intent as well as crimes of strict liability.  There are common law defenses such as justification, self-defense, mistake, consent, duress, and lack of mental responsibility (known as unsoundness of mind).  The law relating to inchoate offenses (attempt and conspiracy) and parties to crimes is likewise similar to what is found in the United States.  The following are selection of areas where Malaysia law differs somewhat from American law.    


Drugs:  During the early colonial period drug use, especially opium, was legal and in fact was a major source of revenue to some of the local governments.  Even after such use was outlawed there were still large numbers of people who continued to use drugs.  Morphine and heroin followed opium as the drugs of choice.  The Dangerous Drug Act was passed in 1952 in Peninsular Malaysia and extended to East Malaysia in 1978.  That act mandates the death penalty for those convicted of trafficking in drugs.  The Public Prosecutor must consent that the case is warranted.  The burden is on the accused to  show that he was not trafficking in drugs.  The same law also establishes a number of other presumptions and procedures designed to make it easier to convict those involved in drug abuse.  For instance, if a business is involved in drug activity, all officers and managers are presumed to know of that activity.  In addition the police, in certain situations, do not need a warrant to enter or search any place where they believe drugs may be found and they may search any person found on the premises.   


State Security:  In an effort to provide for internal security, prevent subversion, and suppress organized violence in Malaysia, Parliament enacted the Internal Security Act in 1960.  This act allows the Minister of Home Affairs to order the preventive detention of any person deemed to be acting in a manner prejudicial to the security of Malaysia or to the maintenance of public order or essential services.  The initial period of detention may be for up to 60 days; thereafter the Minister can order that person to remain in detention for two years.  This detention can be renewed indefinitely every two years.  An individual so detained must be told of the reason for detention and given the opportunity to respond.  That response may be made to an advisory board appointed by the king.  The advisory board will review a preventive detention order every six months and recommend to the Minister whether or not detention should be continued.  The Minister’s decision is final.  The only judicial review of a preventive detention order allowed is to insure compliance with the procedural requirements of the Act.  Since its enactment more than 20,000 people have been detained for some period of time.


The act allows the same Minister to prohibit the publication of any document that contains any incitement to violence, advocates disobedience of any law, which may lead to a breach of the peace, or which is prejudicial to the national interest.  Likewise the Minister may prohibit any entertainment or exhibition that meets those criteria.  Schools and educational institutions may also be closed for up to six months for those same reasons.  The king has the authority to declare “security areas” within which the police have the power to take possession of land or buildings and to destroy unoccupied buildings.  The unlawful possession of firearms or explosives within such a security area is punishable by death.  Any person failing to report an offense occurring within a security area or withholding information about suspected terrorists is liable to imprisonment for up to ten years upon conviction.  


The Sedition Act of 1948 makes unlawful any utterance or publication which tends to bring hatred or contempt to the government or excite disaffection against any ruler or government; excite the countrymen to revolt; bring into hatred or contempt or excite disaffection against the administration of justice; raise discontent or disaffection among the countrymen; or promote ill-will and hostility amongst the inhabitants of the country.  Anyone who possesses seditious materials commits a criminal offense.  

The Societies Act of 1966 requires any club or group of 10 or more people, whatever its purpose, to register with the government.  The group must identify its officers and get permission to use any flag, symbol, emblem, badge or insignia.  The Registrar of Societies must refuse to register a society if he determines that it is in the national interest to do so.  In addition, he may refuse to register a society if it is his opinion that the society is “undesirable.”  The Registrar may also dissolve societies for the above reasons, and any society not properly registered is considered to be unlawful.  Membership in such a society is punishable by imprisonment, as is publication, sale, or possession of any book, newspaper, circular or other written material of an unlawful society.              


The Official Secrets Act and the Printing Presses and Publications Act of 1984 tend to restricted freedom of speech and expression.  The later act requires all newspaper and other publishers in Malaysia to be licensed by the government.  Licenses must be obtained annually and may be refused at the discretion of the Minister of Home Affairs.  Licenses must also be obtained to import or distribute any foreign newspaper in Malaysia.   

FAMILY LAW.  There are three broad sets of rules governing family law in Malaysia:  1) Islamic law as administered by Muslim religious (Syariah) courts, which are under the competence of the 13 individual states, 2) native law as administered by Native courts in East Malaysia, which are under the competence of Sarawak and Sabah, and 3) civil law (which applies to all non-Muslims and non-natives) as administered by federal courts throughout Malaysia, which are under the competence of the federal government.  


Civil Law:  Malaysian law was amended in 1982 to provide a uniform family law for all the various non-Muslim ethnic and religious groups who make up Malaysia today.  The Law Reform (Marriage and Divorce) Act replaced a wide variety of personal laws, customs, and usages among Malaysians.  


Marriage – The law allowed Hindus, Sikhs, Christians, Buddhists, and others to be married by their own priests and according to their own customs, but the Registrar of Marriages must issue a marriage license for the marriage to be lawful.  The Registrar may also perform the ceremony himself, if the couple so desires.  The law requires both parties to a marriage to be at least 18 years of age (parental consent is required for those under the age of 21).  Females that are at least 16 years old, but younger than 18, may marry if they obtain a special marriage license from the Chief Minister.  A marriage is considered void if all of the requirements have not been met.  A married woman may own property in her own right, may sue or be sued fro breach of contract, tort, debt, or other obligation.  Gifts made by the husband to the wife belong to the wife absolutely.  Each party to the marriage may sue the other.  


Dissolution of Marriage – The law requires that the parties must have been married for at least two years before a petition for divorce may be files, although that requirement may be waived in cases of exceptional circumstances or hardship.  The parties generally must have resided continuously in Malaysia for at least two years at the time the petition is filed.  The parties must establish that their marriage has “irretrievably broken down” because of adultery, desertion or living apart for at least two continuous years, or the unacceptable behavior of the spouse.  If the judge is satisfied that all legal ground for divorce have been met he will grants a Decree Nisi which will be made absolute after a certain period, usually 3 months.  The courts will also grant a judicial separation when either party is opposed to divorce on religious or other grounds.  To obtain such a decree the parties must prove the same grounds as in a divorce petition.  Once the Court grants such a decree the parties are no longer obliged to live with each other.  However, such a decree is not a divorce and neither party may remarry.  Following a divorce the court may order the man to provide maintenance to his wife, or the woman to pay maintenance to her husband under limited circumstances.  Maintenance may also be ordered for each child, with the order usually expiring when the child turns 21 or obtains gainful employment.  The court may also divide marital properly in whatever manner it determines to be reasonable.  The court will award custody of children based upon the welfare of the child.  If it finds that neither parent is suitable, the court may award custody to any relative of the child or to a child welfare organization.    Parental kidnapping is punishable by imprisonment and a fine or caning.


Adoption orders may be signed by the court if it is convinced that the parent or guardian of the child to be adoptee has properly consented (or the requirement has been waived); that the adoption is in the best interest of the child; and that the adopter is at least 25 years of age and 21 years older than the child.  An adoption order destroys the legal bond between the child and the natural parent.  All duties of maintenance, future custody and education are extinguished as well as any right to inherit.


Islamic Law:  Family matters between Muslims are governed by Islamic law and issues are heard by the Syariah Court.  Malaysian Muslims are Sunni and generally follow the Shafii school in legal matters.  Islamic law is under the competence of each state in Malaysia, and specific rules vary from state to state, but the following applies in all Syariah courts throughout Malaysia.


Marriage – A Muslim marriage is usually preceded by a betrothal, which is a legal contract between the parties.  Refusal to marry the other party after a betrothal is treated as a breach of contract, with oney damages being awarded.  The female must return any betrothal gifts.  Islamic law does not set a minimum age for marriage, only that the individual has obtained puberty.  Most Syriah courts in Malaysia assume puberty at age 15, absent evidence to the contrary.  Johore requires 16 years of age and Sabah 14 uyears of age.  A Muslim man may have more than one wife, with certain restrictions, depending on the state.  While a Muslim man may marry a kitabiyya (a person belonging to a different religion – Christian or Jew), a Muslim woman may marry only a Muslim man.  A Muslim wife does not acquire any legal interest in her husband’s property, but she does retain full interest in all money and property acquired by her during the marriage.  Under Muslim law either party may dispose of up to 1/3 of their estate in any manner they choose, the remaining 2/3 must be disposed of according to law.  


Although permitted under Muslim law, divorce is discouraged.  Generally, a husband may obtain a divorce by repudiating the marriage (pronouncing a talak against the wife).  In such cases the Syariah court may register the divorce, and after an attempt to reconcile the marriage, the divorce will become final.  The process is much more complicated when the wife wants a divorce.  The wife must first apply to the Syariah court for a divorce.  The court summons the husband before it, and if he consents, orders the husband to repudiate the marriage, at which time the court registers the divorce.  If the husband does not consent to the divorce filed by the wife, he may agree to a divorce by redemption (kholo), for which the court will order the wife to pay the husband a sum of money based upon the status and means of the parties.  If the husband refuses to agree to a divorce by redemption then the court appoints two arbitrators (hakam), one for each party.  They then attempt to reconcile the parties, and if unsuccessful, to negotiate a decree of divorce.  If unsuccessful in this endeavor then the court may appoint new arbitrators, conferring upon them the authority to effect the divorce and apply to the court for registration of the decree.  A wife may also apply for dissolution of marriage (fasakh) based upon several grounds.  These include the husband’s failure to provide maintenance; the husband’s being sentenced t prison; the husband’s impotence, or chronic disease; or where the husband treats her with cruelty.  A woman may not remarry following her divorce until a certain period has elapsed (eddah), that period depending on whether she is capable of bearing children (usually about three months).  A woman who has been divorced by her husband (talak) may apply to the court for a consolatory gift (mutaah).  She may also apply for maintenance from her former husband for the period of her eddah.   

THE LEGAL PROFESSION.  The legal profession in Malaysia adopted may of the attributes of the English system.  However, unlike in England, there is not the bifurcated system of barristers and solicitors.  Every lawyer admitted to practice is known as an “Advocate and Solicitor.”  To be admitted to practice, on must obtain a Bachelor of Laws (LLB) degree from the University of Malaya in Kuala Lumpur, followed by completion of a three-month practical training course and a six-month apprenticeship under a qualified attorney.  Upon completion of the apprenticeship, one may apply to the High Court to be entered on the Roll for Advocates and Solicitors.  Although, local bar committees exist for each of the 13 states, to practice law, one must be a member of the national bar.  There are several other categories of individuals qualified for membership in the bar:  British barristers and solicitors, Singaporean practitioners, and gradates of certain law schools in Australia, New Zealand, and Canada.  In addition lawyers who hold the title of Queen’s Counsel may be admitted on an ad hoc basis.

MILITARY LAW.  The Armed Forces Act of 1972 lays out the procedures for military justice and discipline.  It applies to all members of the Malaysian Armed Forces including full-time servicemen, reservists performing duty, civilians serving with the Armed Forces, and officers and soldiers of Commonwealth or foreign forces attached for service with the Malaysian Armed Forces.  All of the above individuals are subject to trial by subordinate military courts for all military offenses or by a disciplinary officer for certain minor offenses.  


The administration of the military justice system in Malaysia falls to the Armed Forces Council, consisting of the Minister of Defense, the Chiefs of Staff of the Army, Navy, and Air Force, and other members appointed by the king.  The Armed Forces Act sets out a list of offenses and outlines the procedures to be followed in handling them.  Malaysian military regulations tend to be patterned after those in the United Kingdom.  

For relatively minor offenses a disciplinary officer, usually a military unit commander, may try an accused.  The severity of punishment that can be meted out is determined by the rank of the disciplinary officer.  In any case, the maximum period of detention that can be ordered by a senior disciplinary officer is 40 days.  Reductions in rank and fines are also authorized punishments.  These disciplinary hearings are summary in nature, with the accused afforded only the right to state his or her side of events.  If convinced of the accused’s guilt and before imposition of punishment, the disciplinary officer shall offer the accused the chance to request trial by a subordinate military court.  All disciplinary officers have the authority to dismiss a case against an accused if convinced the charges are groundless.  Disciplinary officer also have the authority to refer a case to a superior commander with a recommendation for trial by a subordinate military court.  If the accused possesses the rank of lieutenant colonel or above, his case may be summarily dealt with directly by the Armed Forces Council.  The Council also had the authority to dismiss a finding of guilty or lessen or suspend a punishment imposed upon an accused by a disciplinary officer.

There are two types of subordinate military courts:  a general court-martial and a field court-martial.  Only a convening authority appointed by the Armed Forces Council convenes courts-martial.  A general court-martial consists of at least three officers, the president of which is of the rank of Major or above.  The accused may challenge any member of the court-martial for reasonable cause.  If the accused is charged with murder, culpable homicide, or any offense punishable by death, then the president of the court-martial will be a judge of the High Court.  Guilt or innocence of the accused is decided by majority vote of the court, except for an offense punishable by death where the finding of guilt must be unanimous.

The Armed Forces Council may appoint a senior member of the Judicial and Legal Service (civilian) to perform the duties of a Judge Advocate General.  The person so appointed is charged with advising the Council on the validity of the findings and sentences of her subordinate military courts.  The council may also appoint attorneys from the local bar to serve as judge advocates and to officiate at trials before subordinate military courts.  An accused has a right to counsel at a court-martial.

Appeals from decisions of a subordinate military court are first head by the Armed Forces Council or a subcommittee appointed by it.  Further appeals may be heard by the High Court.  

INTERNATIONAL LAW.  Malaysia is a member of the Commonwealth of Nations.  The Commonwealth is a voluntary association of 53 sovereign independent states who have agreed to consult and cooperate with each other on a variety of matters.  All members recognize the British monarch as the figurative head of the Commonwealth.  The role of the Commonwealth has changed over the years, but its stated goals are to facilitate the advancement of democracy, human rights, and sustainable economic and social development within its member countries and beyond.  Malaysia continues to be an active member, hosting Commonwealth meetings on occasion.    

Malaysia has developed numerous other multilateral and bilateral relationships, both economic and military, since independence in 1957.  It is a charter member of the Association of South East Asian Nations (ASEAN), formed in 1967.  Other members include Indonesia, Singapore, the Philippines, Thailand, Laos, Myanmar, Vietnam, and Brunei.  The intent of the Association is to promote regional cooperation in economic, social, and cultural areas.  The parties have entered into numerous joint declarations on such issues as trade and economics, control of drugs, natural disasters, health, and the environment.  


Malaysia is a signatory of the Five Power Defense Arrangement, entered into in 1971.  While the agreement does not provide for mutual defense, the government of Britain, Australia, and New Zealand do agree to assist in training, supplying, and advising the Malaysian armed forces.  Singapore, the fifth member of the arrangement, allows Britain, Australia, and New Zealand to station forces in Singapore.  In 1990, the U.S. and Singapore signed a Memorandum of Understanding (MOU) that allows the U.S. access to Singapore facilities at Paya Lebar Airbase and the Sembawang wharves. Under the MOU, a U.S. Navy logistics unit was established in Singapore in 1992; U.S. fighter aircraft deploy periodically to Singapore for exercises, and a number of U.S. military vessels visit Singapore. The MOU was amended in 1999 (to permit U.S. naval vessels to berth at the Changi Naval Base, which was completed in early 2001) and is currently being renegotiated.  As noted above, both the U.S. Air Force and the U.S. Navy maintain personnel in Singapore.  The Air Force Commander serves as Representative for HQ PACAF, the U.S Defense Representative, and as the Designated Commanding Officer for Malaysia and 8 other countries.  As such he is responsible for all foreign jurisdiction issues involving U.S. armed forces personnel in Malaysia.   

* The Sessions Court has no jurisdiction with respect to applications for specific performance or recession of contracts, injunctions, enforcement of trust, declaration of decrees and revocation of grants, estates of deceased persons or the administration or distribution thereof.    
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