ADOPTION - QUESTIONS AND ANSWERS

Adoption

Adoption is the legal process by which a child born to one set of parents becomes the legal child of another parent or couple. When an adoption becomes final two things happen. First, the adoptive parent becomes legally liable for the care of the adopted child. Second, the non-custodial biological parent generally relinquishes all parental rights.  In the adoption process the term child refers to any person under the age of eighteen. See your local legal assistance office for state specific guidance on the adoption process.

Persons contemplating adoption must comply with adoption laws. For the most part, adoption issues are subject to State laws and regulations. State adoption laws are primarily comprised of laws from two sources, State statutes and State case law. State statutes are provisions enacted by State legislatures that regulate the subject matter of an issue. State case law consists of rules of law that come from the written decisions of judges who hear and decide litigation. Additionally, administrative regulations, which are enacted by agencies that have the authority, within certain limits, to make rules that have the force of statutes, also address legal issues in adoption.  Attorneys and other professionals who provide adoption assistance must be familiar with the State and Federal laws that regulate the adoption process.

Frequently Asked questions

on Adoption

Who Can Adopt?

Adoptive parents may be married or single, childless or already parenting other children. Having a disability does not automatically disqualify you from adopting a child; rather, agencies and courts will want to ensure that you can care for a child and meet his or her needs throughout his or her childhood. Divorce or a history of marital or personal counseling does not automatically eliminate you as a candidate. You are not required to own your own home or to have a high income in order to adopt.  
What are the options for Adoption?
Adoption laws in the state where you live will, in most cases, govern your options. It is essential that you know what types of placements are allowed or not allowed by your state's adoption laws. If you pursue an adoption across state lines, you must comply with the laws in both states before the child can join your family. All 50 states, the District of Columbia, and the U.S. Virgin Islands have enacted legislation (called the Interstate Compact for the Placement of Children) that governs how children can be placed for adoption across state lines. 

With in each state prospective adopting parents will have a range of options:

· Agency Adoption (adopting through an adoption agency) 

· Private (or Independent) Adoption (adopting through an adoption attorney) 

· International Adoption (adopting a child from another country) 

· Foster Adoption (adopting a child from foster care through a public agency) 

· Stepparent Adoption (adopting your step child) 

Agency Adoption
There are two basic types of adoption agencies, public and private. Public agencies are usually supported by public funding and are run by counties or states and generally assist in the adoption of children in the foster care system. Private agencies are usually licensed by the state but run privately and assist in arranging adoptions and can assist in most types of adoption. 

Private (or Independent) Adoption
Private (or independent) adoptions are done through adoption attorneys, and may or may not involve an adoption opportunity that is located and arranged by the attorney. If so, the "finding" function that the attorney performs will increase the cost.  In some states, private attorneys cannot be involved in the "finding" and "matching" phases of an adoption, but can finalize the legal part of the adoption in court once the match has taken place.   Private adoptions usually involve infants, but that is not always the case. If they involve non-infants or sibling groups, it will usually be BEFORE these children have been absorbed into the state foster care system, or before there is involvement by Child Protective Services.

International Adoption
More and more Americans are creating families by adopting children from foreign countries. International adoption may be a viable alternative to domestic adoption for many families; especially those who want to adopt an infant or toddler. However, the process can be complex, paperwork-intensive, and expensive. Like domestic adoptions, costs and waiting time vary significantly depending on the country and child chosen. Special needs international adoptions may have lower fees and shorter waiting periods

Foster Adoption
Foster adoptions, or adoptions through public agencies, usually will involve older children. These children may have physical, emotional or other special needs. Foster adoptions are usually done through state agencies, and may have little or no cost because it is supported through government funding.  Some foster adoptions will even qualify for state-funded adoption subsidies. Many foster children are adopted by their foster parents, so you might want to consider foster parenting as a first step to a foster child adoption. 

Stepparent Adoption
Over half of the adoptions that take place in the United States each year involve stepparents adopting their stepchildren. This usually helps to provide the child additional stability and permanency and helps to strengthen life-long bonds between parent and child. Most states provide for a streamlined adoption process when stepparents chose to adopt their stepchildren. In most cases, a full-blown homestudy is not required. 

What type of expenses will an adopting party incur?

Nearly all States, the District of Columbia and the U.S. territories have enacted statutes that provide some regulation of the fees and expenses that adoptive parents are expected to pay when arranging an adoptive placement. Some of the fees and expenses that are typically addressed in the statutes are placement costs, such as agency fees; legal and attorney expenses for adoptive and birth parents; and some of the expenses of the birth mother during pregnancy.

· Birth Parent Expenses (expenses to the adoptive family for the birth parent) 

· Agency Fees and Costs  (fees for the adoption services provided)

· Use of an Intermediary (independent adoption, a person or organization that brings together a prospective adoptive parent with a birth mother)

Birth Parent Expenses

A majority of states have statutes that specify the type of birth parent expenses a prospective adoptive family is allowed to pay. The actual dollar amount is usually limited by the standard of "reasonable and customary." The type of expenses most commonly allowed by statute include:

· Maternity-related medical and hospital costs 

· Temporary living expenses of the mother during pregnancy 

· Counseling fees 

· Attorney and legal fees; guardian ad litem fees 

· Travel costs, meals and lodging when necessary for court appearances 

· Foster care for the child, when necessary 

A few states also specify expenses that the adoptive parent is not permitted to pay. These include educational expenses, vehicles, vacations, permanent housing, or any other payment for the monetary gain of the birth parent. In 13 other States, the statutes do not specify the types of expenses that are not allowed, but do include language indicating that any expense not expressly permitted cannot be paid by the adoptive parents. In addition, Idaho is the only State that requires reimbursement of expenses to prospective adoptive parents should the parent decide not to place the child for adoption.

In addition to regulating the type of expenses that can be paid, a few States have set time limits, typically four to eight weeks, on how long after the birth of the child an adoptive parent is required to continue payments for the birth mother's living expenses or psychological counseling.

Agency Fees and Costs

The fees charged by agencies and the extent to which they are regulated by State authorities vary from State to State. Regulation is ordinarily determined by administrative rules, regulations, and standards, not by statute. Very few States specify a dollar amount for agency fees or specific services that agencies provide. In most States, the statutes simply authorize agencies to collect "reasonable and customary" fees for the adoption services provided.

The services that agencies typically provide include preparation of the pre-placement and post-placement home studies of the adoptive family; a social and medical history of the birth family; and birth family counseling. Sometimes agencies also will receive payment for birth parent expenses and make appropriate disbursements. In addition, in some States, agencies are allowed to factor a portion of their administrative costs into their placement fees. 

Use of an Intermediary

In an independent adoption, a person or organization will often act as an intermediary to match up or bring together a prospective adoptive parent with a birth mother wishing to place her child. In an effort to ensure that no person, either the intermediary or a member of the birth family, profits from the placement of a child, many States have enacted statutes to regulate the use of intermediaries. For example, some States restrict the activities of intermediaries, with language that prohibits "giving or accepting payment for the placement of a child, or obtaining a consent to adoption". Other States limit the fees that an intermediary may collect to a sum that is "reasonable and customary" compensation for actual services provided, while in some States, the statutes prohibit private intermediaries altogether by restricting all adoptive placements to licensed or State agencies.

Consent to Adoption

Consent plays a pivotal role in all adoptions. All adoptions are based upon the consent of persons or agencies legally empowered with the care or custody of the child. Consent refers to the agreement by a parent, or a person or agency acting in place of a parent, to relinquish the child for adoption and to release all rights and duties with respect to that child. In most States, the consent must be in writing and either witnessed and notarized or executed before a judge or other designated official. State legislatures have developed a range of provisions designed to ensure protection for children to prevent unnecessary and traumatic separations from their adult caretakers; for birth parents to prevent uninformed, hurried, or coerced decisions; and for adoptive parents to prevent anxiety about the legality of the adoption process.
Who Must Consent

In all States, the birth mother and the birth father, if he has properly established paternity, hold the primary right of consent to adoption of their child. Either one or both parents may have these rights terminated for a variety of possible reasons, including abandonment, failure to support the child, mental incompetence, or a finding of parental unfitness due to abuse or neglect. When neither birth parent is available to give consent, the responsibility can fall to other legal entities, such as: 

· An agency which has custody of the child 

· Any person who has been given custody 

· A guardian or guardian ad litem 

· The court having jurisdiction over the child 

· A close relative of the child 

· A best friend of the child appointed by the court 

Consent of Minors

A majority of states, require that older children give consent to their adoption. The age of consent to adoption for minors varies from age 10  to age 14. In some States, the requirement can be dispensed with if the child lacks the mental capacity to consent, or the court finds it in the best interest of the child to dispense with consent.

Revocation of Consent

Adoption is meant to create a permanent and stable home for a child; therefore, a validly executed relinquishment and consent to adopt is intended to be final and irrevocable. As a result, a few States make no provisions for revocation of consent.  

Approximately half of the States only allow revocation when there are specific circumstances-generally when there is strong evidence of fraud, duress, undue influence, coercion, or misrepresentation.  In other States, provisions are made for withdrawal or revocation of consent under specific circumstances or within specified time limits. 

Who May Place a Child for Adoption

In general, any person or entity who has the right of consent to a child's adoption may place that child for adoption. Such persons include the birth parents or the child's legal guardian or guardian ad litem; legal entities include State Departments of Social Services or child placing agencies. Most States allow "non-agency" placements of children for adoption, often referred to as "private" or "independent" adoption. One type of private adoption allowed in most States is the "direct placement" of a child by the birth parent with an adoptive family. Many States that allow direct placement have detailed statutory regulation in order to protect the interests of the parties to the adoption.

Some States require that all adoptive placements be made by the State Departments of Human or Social Services or child placing agencies that are licensed by the State or meet certain standards.  A few States allow the use of intermediaries in arranging private placements. These intermediaries are usually attorneys, and their activities, as well as the remuneration they are allowed to accept, are strictly regulated.

What are the father's rights in an adoption?

A known and verified father who has been legally found to be the parent of a child has a right to notice of the proceeding.  The proceeding may not proceed with proper notice to the father.   The type and standards of notice vary from state to state.


There are many issues with biological fathers who have not been legally determined to be the father of a child pending adoption.   This group of fathers called putative fathers. Putative fathers have had fewer rights with regard to their children than either unwed mothers or married parents. Over the past several decades, putative fathers have used the Fourteenth Amendment to challenge the termination of their parental rights when the birth mother relinquishes their child for adoption. Nevertheless, States have almost complete discretion to determine the rights a putative father must receive in adoption proceedings. There is a lack of uniformity among States as to the level of protection available to unwed fathers. 

Putative Father Registries

In most jurisdictions, putative fathers are entitled to notice of adoption proceedings. States generally require a putative father to register on the putative father registry or acknowledge paternity within a certain time frame in order to receive notice of such proceedings. Almost half of the States have statutes authorizing the establishment of putative father registries. Several States, however, only mandate by law that a putative father file a notice of his paternity claim within a certain period of time. Failure to register or file may preclude the right to notice of termination or adoption proceedings.

Federal Adoption Tax Credit
As of June 2001, adoptive parents may be able to claim a tax credit on their federal income tax return for qualified adoption expenses. The credit is up to $10,000 for each child. The credit also applies to international adoptions after finalization. The tax credit limit is for expenses associated with each adopted child, rather than an annual limit. The tax credit is progressively phased out for high-income families. The phase-out ends once the adopting family's adjusted gross income reaches $150,000. 

This tax credit is more valuable than a tax deduction because allowable expenses are subtracted dollar for dollar against your tax liability. For example, if you owe $5,000 in federal taxes and have $3,000 in qualified adoption expenses, your tax bill is reduced to $2,000. If your tax bill is smaller than the credit, the unused portion of the credit may be carried forward for up to five years. According to IRS Publication 968, qualified expenses include "reasonable and necessary" adoption fees, attorney fees, and some travel costs, including necessary transportation, meals, and lodging. Expenses related to surrogate parents or adopting a spouse's child do not qualify for the credit. The credit also does not apply to expenses reimbursed by the government or private programs or for which an income tax deduction or credit already is allowed. Adoptive parents should carefully review the IRS guidance, preferably with a tax professional, to clarify what expenses qualify for the credit according to IRS guidelines. 

What military benefits are there for service members who adopt?

Active duty members of the armed forces whose adoption of a child under 18 years of age is finalized on or after December 5, 1991 may be reimbursed a maximum of $2,000 per child for related to the adoption. For multiple adoptions, the maximum reimbursable amount is $5,000 per calendar year.  

Stepparent adoptions do not qualify for reimbursement. “Reasonable and necessary expenses” for the adoption of a child under 18 years of age qualify for reimbursement, but only if such adoption is arranged through a governmental agency that has responsibility under state or local law for child placement, or by a private adoption agency that is authorized by state or local law to place children for adoption. “Reasonable and necessary expenses” include agency fees, legal fees, and medical expenses associated with preparing for adoption, to include medical expenses for the biological mother.

