FORMER SPOUSES’ RIGHTS:

UNIFORMED SERVICES FORMER SPOUSES PROTECTION ACT

In the same way marriage legally unites individuals, divorce, annulment, and legal separation legally divide them. With the division of the marital bond normally comes the division of property. This handout outlines the former spouse’s entitlement to military benefits and member’s retired pay. 

STATE LAW

For the most part, state law and the rulings of state courts control domestic relations matters, such as divorce, marriage, annulment, child support and custody.  In only a few instances, Congress has enacted federal laws governing aspects of divorce that obligates states to follow federal mandates. The Uniform Services Former Spouses Protection Act (USFSPA) authorizes direct payment of a portion of a military retirees pay to the former spouse and, in some cases, extends military privileges to certain former spouses. 

The USFSPA does not mandate an automatic splitting of retired pay, nor does it provide any specific formula. The USFSPA allows judges in state courts to view "disposable retired pay" as an investment resulting from the efforts of both the military member and spouse. Thus, the judge can consider "disposable retired pay" and benefits to which a former spouse is entitled under the Act, along with other property of the marriage, in making a fair settlement between the parties.

As a federal law, the USFSPA controls some important aspects of dividing military retirement benefits. In all other aspects of domestic matters, state law prevails.

State Court Jurisdiction

In order for a state court to take any action in a case it must first have "jurisdiction" or the power to rule. Generally a state court only has jurisdiction over its own residents. But, many states have special residency provisions for military members and dependents stationed within the state. 

The Soldiers and Sailors’ Civil Relief Act of 1940 (SSCRA) provides that military members neither gain nor lose state residency merely by PCS moves. This means that their physical presence within a state does not necessarily give rise to jurisdiction in the state where the member is stationed. A state court will have jurisdiction in a particular case if the member voluntarily takes action to become a legal resident of the state or if the member consents to the jurisdiction of the court. 

A state court may also only have jurisdiction to determine part, but not all, of the issues arising in a divorce action. For example, a state court may exercise its jurisdiction to terminate the marriage by issuing a divorce decree. But the same court may also determine that it does not have jurisdiction over the member's retirement pay and therefore make no direction for the division of the member's retirement as part of the property settlement. 

PRIVILEGES

Whether a former spouse retains military privileges depends on the length of the marriage, the amount of creditable service the military member performed, and the period of overlap between marriage and military service.

Full Privileges: the "20/20/20" former spouse 

Full benefits (medical, commissary, base exchange, theater, etc.) are extended to an unremarried former spouse when: 

1. The parties had been married for at least 20 years, 

2. The member performed at least 20 years of service creditable for retired pay; and 

3. There was at least a 20 year overlap of the marriage and the military service.

If the former spouse is covered by an employer-sponsored health care plan, medical care is not authorized. However, when the former spouse is no longer covered by the employer-sponsored plan, military medical care benefits may be reinstated upon application by the former spouse. 

If a 20/20/20 former spouse remarries, eligibility for the benefits is terminated. If divorce or death ends the subsequent marriage, commissary, base exchange and theater privileges may be reinstated. Medical care cannot be reinstated.

Limited privileges: the "20/20/15" former spouse

Limited military privileges are available to the former spouse if:

1. The parties had been married for at least 20 years, 

2. The member performed at least 20 years of service creditable for retired pay, and 

3. There was at least a 15 year overlap of the marriage and the military service.

These 20/20/15 former spouses qualify for medical benefits for one year from the date of the divorce, dissolution or annulment. If the former spouse is covered by an employer-sponsored health care plan, medical care is not authorized. When the former spouse is no longer covered by the employer-sponsored plan, military medical care benefits may be reinstated. However, any reinstatement cannot extend beyond the original one year entitlement. 

Children’s Benefits

Children (natural or adopted) continue to be entitled to military identification cards and certain military benefits after the divorce. Stepchildren (of the member) will not be entitled to benefits after the divorce. 

1. Medical care:  Medical care privileges are available to unmarried children where the sponsor provides over 50 percent of the child’s support.  Unmarried children under age 21 continue to be entitled to medical care.  Unmarried children over 21, if enrolled full-time in an accredited institution of higher learning, remain eligible to receive medical care until graduation or age 23, whichever is earlier.  Entitlements for incapacitated children are handled under special rules. 

2. Commissary:  Children residing in the household of a separated spouse continue to be eligible for commissary privileges until the divorce is final.  Once the divorce is final, children residing in the house of a former spouse who is not extended commissary privileges are not considered to be members of the authorized sponsor's household for purposes of commissary privileges, even if the sponsor provides or maintains the household. 

3. Exchange and theater:  Children continue to be entitled to use the exchange and theater after the divorce if they are dependent on the sponsor for over 50 percent of their support. 

Private Health Insurance

From time to time, private insurance programs have been established to provide transition coverage for former spouses who will lose medical coverage.  The most recent program was established in 1994, the Continued Health Care Benefit Program (CHCBP). 

Although the program was designed primarily for those military members who separated under one of the new incentive programs, coverage is available for former spouses. Former spouses who do not remarry are eligible to purchase coverage for up to 36 months. For more information, call CHCBP at 1-800-809-6119.

DIRECT PAYMENTS

The USFSPA facilitates enforcement of property settlements by allowing former spouses to receive a court-ordered division of retired pay, alimony and child support directly from the Defense Finance and Accounting Service (DFAS) Centers.  To be entitled to direct payments of the property settlement from DFAS, the former spouse's marriage to the military member must have lasted for at least 10 years during the same time the military member served 10 or more years toward retirement (The 10-year threshold is not a prerequisite for direct payments of alimony or child support).  The amount that can be directly paid under the USFSPA is generally limited to 50 percent of "disposable retired pay." 

In addition, the USFSPA has its own jurisdictional requirements which must be met before a former spouse can enforce his or her entitlement through direct payment from the military services.  Jurisdictional requirements under the USFSPA include the member's residence within the territorial jurisdiction of the court (other than because of military service), domicile within the territorial jurisdiction of the court, or the member's consent to the jurisdiction of the court. 

Other Factors 

Normally, payment will begin within 90 days after "effective service".  If the member is not yet entitled to retired pay, payments will normally begin within 90 days after the member is entitled.  A court cannot order a service member to apply for retirement in order to initiate payment. 

Arrearages will not be considered in determining the amount payable from retired pay. An award of retired pay to a spouse or former spouse cannot be sold, assigned, transferred, or otherwise disposed of (including through inheritance). 

If the member is on active duty at the time of the court order, payments will only be made if the court order (or some other ancillary documents) certifies compliance with the SSCRA.  There are three ways that direct payments terminate: 

1.  By court order

2.  By death of the former spouse or 

3.  By death of the service member. 

Service of Process Procedures 

Once a court order divides the retired pay, the order needs to be properly served upon the member's finance center to be implemented.  A signed application submitted to DFAS by the spouse/former spouse or attorney is required to effect the apportionment of a service member's pay or for child support or alimony.  DFAS will not honor orders which are not explicit as to what is being awarded (e.g., division of retired pay, alimony, child support; conditional awards which contain the word "if"; or awards which provide for fixed costs with cost of living adjustments or for offsets against the amount to be paid. 

DD Form 2293 contains the required information needed by DFAS. This information includes:

1. The full name, and address, and social security number of the applicant. 

2. The service member’s full name, social security number and branch of service. 

3. A written statement certifying that no modification to the court order has been effected, and the applicant will take no appeal. 

4. A written statement that any future overpayments are recoverable and subject to involuntary collection from the applicant or his or her estate. 

5.  A written statement that the applicant will notify DFAS if the court order upon which payment is based is vacated, modified or set aside, (This includes notice of remarriages if all or part of the payment is for alimony or notice of a change in eligibility for child support payments by reason of the death, emancipation, adoption, or attainment of majority of a child whose support is provided through direct payments from retired pay.) In addition, the following must be submitted: 

a.  A certified copy of the court order which awards an apportionment of the retired pay to a spouse or former spouse, (as well as a certified copy of the divorce decree if not the same order.)  Orders must be certified by the issuing court within 90 day s of their receipt by DFAS. 

b.  If the member was on active duty when the court orders were entered, the court order or other documents must show compliance with the SSCRA. 

c.  Proof of the date of marriage (unless it is shown in the court order). 

d.  The order must provide for payment of: (i) an amount expressed in dollars; (ii) an amount expressed as a percentage or fraction of disposable retired/retainer pay; or (iii) if the parties were divorced while the soldier was still on active duty, either an amount to be derived from a formula, or a hypothetical retired pay amount, as set forth below. (Methods (a) and (b) are also available to parties divorced while the soldier was still on active duty.) 

Documents must be served by personal service or by registered or certified mail to DFAS.  Note that DFAS-CL is the only designated agent within DoD for receipt of court orders involving USFSPA payments against members and retirees from these branches of the service.  Service upon any other DoD organization will not be effective. 

Division of Retired Pay 

Under the terms of USFSPA, states are expressly authorized to divide "disposable retired pay" as marital property in a divorce.  Disposable retired pay is a member’s gross retired pay minus various authorized deductions. 

The definition of disposable retired pay for divorces occurring after February 3, 1991 includes only the following:

1.  Amounts owed by the member to the United States that are related to the receipt of retired pay (e.g., recoupment of overpayments).

2.  Forfeitures ordered by court martial.

3.  That portion which is military disability retired pay under 10 U.S.C. 61.

4.  That portion which is waived in favor of accepting Veteran’s Affairs disability pay.

5.  Premiums paid for Government life insurance or deductions to provide SBP annuity coverage in favor of a current or former spouse.

6.  Other amounts required by law to be deducted that relates to a person’s entitlement to retired pay (e.g., dual compensation laws). 

Dual compensation restrictions apply when any retired member of uniformed services holds a civilian employee position with the Federal Government.  Former spouses are protected if the ex-military member accepts civil service employment on or after January 1, 1997.  If the retired military member waives retired pay that is subject to a court order, the military service may be credited as service only if the employee authorizes the Director of the Office of Personnel Management to deduct and withhold an amount equal to the amount that would be deducted and withheld and paid to the former spouse covered by a court order. 

Disability payments are not divisible.  On May 30, 1989, the United States Supreme Court held that states can not divide the value of VA disability benefits that are received in lieu of military retired pay.  However, a New Jersey appellate court citing its own authority to equitably divide marital property including retired pay, held that a retired member’s waiver of retired pay to receive disability benefits from the VA justifies reopening a property division.

SURVIVOR BENEFIT PLAN 

A military member retiring after March 1, 1986 will be automatically enrolled in the Survivor Benefit Plan (SBP) with full coverage of his/her spouse as the beneficiary unless both the member and the spouse agree in writing to elect less than full coverage or coverage for a child only. Under the previous system, the spouse was notified of the member's decision but the spouse's consent was not required. If at the time of retirement the member has no spouse, he or she may elect coverage for a child or for another person in the insurable interest category. The member and spouse together may elect less than the gross retired pay as the " base amount" upon which payments and benefits will be calculated. The minimum base amount that may be selected is $300. 

The beneficiary will receive 55% of the base amount until age 62; after age 62, the amount will drop to 35% of the base amount selected. There will be no social security offset as there was in the previous system. Those who were enrolled in the plan before March 1, 1986 are grandfathered into the older system. When the member dies, the beneficiary will receive payments under the new system or the old social security offset whichever is most advantageous. Benefits will be discontinued if the survivor remarries before age 55. However, if the second marriage ends because of death or divorce, payments to the survivor will be resumed.  When a retiree who has already enrolled in the SBP (with a spouse as beneficiary) gets divorced, he or she is obligated to notify the appropriate Finance Center. Coverage for the former spouse will cease and any payments made since the divorce will be refunded. If the divorced retiree dies without having remarried, no one will receive the benefits. If he remarries, the new spouse will be covered automatically after one year of marriage. 

However, at the time of the divorce, the retiree may elect to continue coverage for his former spouse (or former spouse and minor child/children) if the spouse was a beneficiary prior to the divorce. At the time of divorce, an active duty member may agree to name his ex-spouse as the beneficiary of the SBP when he retires. If election is voluntary on the part of the member or retiree, there must be a written, notarized agreement signed by both the member and the spouse and it should be incorporated into the divorce decree and property settlement. The decision can only be revoked by a new court order. For active duty or retired members, application for the reinstatement of a former spouse must be made to the appropriate Finance Center within one year of the date of divorce.

A court can require a military member or retiree to elect the SBP for a former spouse or for both a former spouse and child. A court can also require a retired military member who has SBP spouse coverage to convert that coverage to former spouse coverage upon divorce. The former spouse should ensure the court ordered election be made by filing a request with DFAS within one year of the date of the divorce. 

If you have any questions, come to the legal office during legal assistance at 6750-2378/2301.  

